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Companies must continually maneuver around many pitfalls in the employment landscape. With the new administration, the landscape has, once again, changed. The Stonehaven Group has encountered many “interesting” situations recently. Let us begin with the basics. 

Different Compensation Structures
Exempt positions are excluded from minimum wage, overtime regulations, and other rights and protections afforded nonexempt workers. Employers must pay a salary rather than an hourly wage for a position for it to be exempt. Typically, only executive, supervisory, professional or outside sales positions are exempt positions. 

Nonexempt employees, as the term implies, are not exempt from Fair Labor Standards Act (FLSA) requirements. Employees who fall within this category must be paid at least the general minimum wage for each hour worked and given overtime pay of not less than one and a half times their hourly rate for any hours worked beyond 40 each week. The FLSA and the laws of the 50 states regulate what constitutes "overtime." 

Many employers incorrectly believe that all salaried employees are exempt or that by paying an employee a salary, they automatically become exempt. However, just as the labels "employee" and "independent contractor" do not determine a worker's actual status in the eyes of the IRS, the same is true for exempt and nonexempt employees in the eyes of the federal and state labor departments. Exempt and nonexempt status has nothing to do with job titles and whether an employee is salaried or receives an hourly wage. The legal definition of "exempt" and "nonexempt" has much more to do with an employee's level of responsibility or his or her status as a professional.
The U.S. Department of Labor specifically designates certain classes of workers as exempt, including executives, certain administrative personnel (very gray area), outside salespeople, highly skilled computer-related employees and licensed professionals, such as doctors, lawyers, architects, engineers and certified public accountants. In addition, managers who hire and fire employees and who spend less than half their time performing the same duties as their employees are typically also exempt employees. In general, the more responsibility and independence or discretion an employee has, the more likely the employee is to be considered exempt. 

Three “real life” violations: 
A) The administrative assistant who is classified as “exempt” since they support the executive team. 
B) The business owner who makes their staff “exempt” so they do not have to pay overtime. 
C) The business owner who switches their hourly staff between salary and hourly based on how competitive they want to make their bid. 
Here are two quick tests to determine if a position is exempt or not. Caution: Misclassifying a non-exempt position can result in costly Department of Labor penalties and up to five years, in back pay, for each violation. 
• The salary level test. 
Employees who are paid less than $23,600 per year ($455 per week) are nonexempt. (Employees who earn more than $100,000 per year are almost certainly exempt.) 

• The duties test. 
An employee who meets the salary level tests and also the salary basis tests is exempt only if they also perform exempt job duties. These FLSA exemptions are limited to employees who perform relatively high-level work. Job titles or position descriptions are of limited usefulness in this determination. 

Other Considerations: 
• Other Exempt job duties 
Job duties are exempt if the employee 

1. regularly supervises two or more other employees, and also 

2. has management as the primary duty of the position, and also, 

3. has some genuine input into the job status of other employees (such as hiring, firing, promotions, or assignments). 

• Exempt Professional job duties 
The job duties of the traditional "learned professions" are exempt. These include lawyers, doctors, dentists, teachers, architects, and clergy. Also included are registered nurses (but not LPNs), accountants (but not bookkeepers), engineers (who have engineering degrees or the equivalent and perform work of the sort usually performed by licensed professional engineers), actuaries, scientists (but not technicians), pharmacists, and other employees who perform work requiring "advanced knowledge" similar to that historically associated with the traditional learned professions. 

• Exempt Administrative job duties 
The most elusive and imprecise of the definitions of exempt job duties is for exempt "administrative" job duties. 

The Regulatory definition provides that exempt administrative job duties are: 

(a) office or nonmanual work, which is (b) directly related to management or general business operations of the employer or the employer's customers, and (c) a primary component of which involves the exercise of independent judgment and discretion about (d) matters of significance. 

To be exempt under the administrative exemption, the "staff" or "support" work must be office or nonmanual, and must be for matters of significance. Clerical employees perform office or nonmanual support work but are not administratively exempt. Nor is administrative work exempt just because it is financially important, in the sense that the employer would experience financial losses if the employee fails to perform competently. 

In closing, today’s litigious society, it is critical to classify your employees correctly. Mishandling the classification of your employees is not only costly from a regulation or litigation aspect, but easily destroys productivity. When in doubt, play it safe. Your employees will thank you by working harder.
